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Legal dilemmas and consideration of public policy have their 
share of treatment in the second half of “The Refusal of Blood 
Transfusions by Jehovah's Witnesses,” the article of Father John 
C. Ford, S.J. begun in the February issue. Enumerating a series of 
hypotheses to illustrate the issues that might arise, many problems 
of interest are discussed. We repeat that Father Ford, author and 
lecturer, is at present professor of moral and pastoral theology at 
Weston, College, Weston, Mass. 

© 

“It is, therefore, increasingly important that Catholic hospitals 
assume an important function in teaching,” is the firm conviction 
of Dr. Frank B. McGlone, explained in his article entitled “Catho- 
lic Teaching Hospitals.’ His enthusiasm for medical education 
in the hospital is evidenced by his presentation of the educational 
program developed at St. Joseph’s Hospital, Denver, Colorado, 
where he was at one time chief of staff. Dr. McGlone, a graduate 
of the University of Colorado School of Medicine, is a member of 
the American Board of Internal Medicine, American Gastroenter- 
ology Association, and Serra International. He was a motivating 
influence in the organization of the Catholic Physicians’ Guild of 
Denver and its first president. 

Ss 

Father Gerald Kelly, S.J., well known to our long-time readers 
has found time in his busy schedule to contribute ‘““Medico-Moral 
Notes” on subjects he considers timely and important for discus- 
sion. New subscribers will be interested to know that Father Kelly 
received his doctorate in sacred theology at the Gregorian Univer- 
sity in Rome, 1937, and since then has been professor of moral 
theology at the Jesuit seminary at St. Marys, Kansas. For many 
‘Hat oo ae been associated with doctors as consultant on prob- 

edical ethics. He was chairman of the committee that 
drew up Ethical and Religious Directives for Catholic Hospital 
Sex iavaey ie of the Medico-Moral Problems series of booklets 
ae ues ‘Kelle al. eee ae Association, St. Louis, Mo. 
ay frequen contributor to LINACRE QUARTERLY and 

P rogress; also to the Jesuit quarterly, Theological Studi 
n colla i i ; : 
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HEN physicians or hospital 
authorities have under- 


embarrassing legal dilemmas may 
arise. Particularly trying are those 
cases in which the Witness refuses 
for self or child a transfusion 
which is judged to be imperatively 
needed to prevent imminent death. 


A series of hypotheses can be 
imagined. One can inquire about 
criminal or civil liability or both; 
about the case of the adult or the 
case of the child; about the case 
where the transfusion is given or 
where it is omitted; about the case 
where there has been an explicit 
agreement not to give a transfu- 
sion, or the case where no such 
agreement exists; about the case 
where the patient survives and re- 
sents the transfusion, or the case 
where he dies because the transfu- 
sion was omitted, or even where 
he dies as a result of a surgical 
accident connected with the trans- 
fusion itself. By combining these 
suppositions in various ways, and 
including cases where the surviv- 
ing relatives take civil action or 
attempt criminal complaints, one 
can imagine a large number of 
hypothetical legal problems. A fur- 
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The Refusal of Blood Transfusions by 
Jehovah's Witnesses 


(Continued from February 1955 LinacrE QuarRTERLY) 
Joun C. Foro, S.J. 


Il. LEGAL 


LIABILITY 


ther twist could be introduced by 
supposing that the doctor himself 
is a Jehovah's Witness, who by 
his advice abets the patient in his 
refusal of a transfusion, or, espe- 
cially, abets the parent who refuses 
it for a young child. 


It is not my intention or my prov- 
ince to try to solve all the laby-~- 
rinthine ins-~and-outs of these prob- 
lems. The attempt would be un- 
duly speculative anyway, seeing 
that precedents in the form of ac- 
tually decided cases are hard to 
find. I mention the possibilities in 
order to illustrate the multiplicity 
of the legal problems that could 
conceivably arise. My present pur- 
pose is merely to recall some gen- 
erally admitted legal principles 
which are apropos, and to make 
some general suggestions, leaving 
it to the individual physician or 
hospital to get professional advice 
when faced with an actual dilemma. 


A recent article has reviewed 
the state of the law on ‘Criminal 
Liability in Faith Healing.’’11 This 
interesting essay deals not only 
with faith-~healing cases strictly so- 
called, but also with cases involv- 


11C. C. Cawley in 39 Minnesota Law 
Review, 48-74 (Dec. 1954) 
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ing Christian Scientists and Jeho- 
vah's Witnesses. Although it does 
not touch on the specific problems 
of physicians’ liability, some of 
its conclusions are instructive for 
our purposes, especially where 
children are made to suffer for 
their parents’ beliefs. 


One of the principles now estab- 
lished is that a parent who fails to 
provide necessary medical care for 
his child can be held criminally 
liable. ‘‘Since the turn of the cen- 
tury, then, it has been well estab- 
lished that a parent commits a mis~- 
demeanor when, due to religious 
belief, he denies his sick child the 
medical aid required by statute, 
and that, if the child consequently 
dies, the parent is liable for man- 
slaughter.”!2 Faith-healing de- 
fendants appeal in vain to the reli- 
gious freedom clauses of the First 
Amendment. The Supreme Court 
of the United States in the famous 
Mormon polygamy case stated: 
“Laws are made for the govern- 
ment of actions, and while they 
cannot interfere with mere religious 
belief and opinions, they may with 
practices. Suppose one believed 
that human sacrifices were a neces- 
sary part of religious worship, 
would it be seriously contended 
that the civil government under 
which he lived could not interfere 
to prevent a sacrifice?” 18 


It is anomalous that in the 


12 Loc. cit., p. 57, citing three leading 
cases: For England, Reg. v. Senior, 1 
OB aebiveezoa, 19°" Cox: -C.Ce 219 

. For Canada, Reg. v. Lewis, 
CmOnt wire eepio2, . ° BRC. 732 
(1903). For the United States, People 
vs. Pierson, 176 N.Y. 201, 68 N.E. 
243. (1903). 

13 Reynolds vs. United States, 98 ULS. 
145 (1878). 
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United States the pastor or reli- : 
gious leader who abets a parent in» 
the criminal neglect of the child is | 


apparently not held liable. “It is 
clear,” says Cawley, “that in Can- 
ada, criminal liability attaches to 
the pastor or other adult who ac- 
tively counsels a parent against 
furnishing his child with necessary 
medical care... .. I submit that here 
is the glaring anomaly in our law: 
that the parent who denies a child 
medical aid is punished, while the 
pastor who counsels that denial 
goes free.’’ 14 


It would not be legitimate to in- 
fer, however, that a physician 
would be equally free from crim- 
inal liability. Once he has under- 
taken the care of the child he has 
affirmative duties in its regard, and 
for him to advise and abet parents 
in their neglect of necessary care 
would put him in a position very 
different legally, it seems to me, 
from that of the pastor. 


It must be confessed, however, — 


that as far as giving or omitting a 


blood transfusion is concerned, the — 
physician seems to be caught in a _ 
conflict of legal obligations. He is 


obliged not to undertake a surgical 


procedure, even if he judges it nec- 


essary, without the parents’ con-— 


sent. This rule is so clearly estab- 


lished that it needs no elaboration. : 
On the other hand, is he not” 


obliged to give a blood transfusion 
which is desperately needed, when 
the parents who refuse to provide 
it are guilty of criminal neglect? 
But then, in doing so, he is really 


taking it upon himself to decide 


two questions which in a given 
case, or in a given jurisdiction, 
14 Toc. cit., p. 72 and p. 74. 
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might be open to dispute: the 
Sguestion of fact: “Is this trans- 
#usion absolutely necessary?”, and 
the question of law: ‘‘Is this trans- 
dusion part of the reasonable medi- 
Keal care which the law requires 
parents (and others) to provide?” 
WAnd finally, as mentioned above, 
the would be violating the well- 
festablished rule that to operate 
Iwithout consent is to be guilty of 
fssault and battery. 


) In this dilemma it would seem 
hat the physician’s only complete 
flegal security is in a court order 
fempowering him to go ahead with 
the transfusion even against the 
fparents wishes. But in the absence 
fof such an order, in a clear-cut 
desperate case, I should imagine 
that a physician would have little 


ife of the child was really at stake, 
and that the parents’ refusal of a 


eglect on their part. But conceiv- 
bly it might involve him in a 
roublesome and expensive litiga- 
ion. 


It is all very well to hold the 
parents for manslaughter if the 
hild dies, but is there not available 
some legal means of preventing the 
ragedy? In Chicago, in 1951, in 
he case of the child Cheryl Linn 
Labrenz, the courts found a meth- 
od of circumventing the persistent 
refusal of the parents. A petition 
was filed in Family Court to the 
effect that the child was dependent 
because of lack of parental care 
and guardianship. The Chief Pro- 
sation Officer was appointed guar- 
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dian with the right to consent to 
necessary blood transfusions. 
These were given and the child’s 
life was saved. Cawley describes 
the appeal to the doctrine of parens 
patriae in this Illinois case, and in 
similar cases in Texas, Missouri, 
and New York.!° Sometimes, how- 
ever, the legal machinery creaks 
and cannot be put into effect with 
sufficient dispatch to save the 


child.16 


If I may be allowed to make 
some suggestions regarding cases 
involving children, I would stress 
the following points: 

It is legally inadvisable to make 
any agreement or contract with a 
parent not to give a necessary 
blood transfusion to a child. As 
was stated above, in Part II, this 
would also be open to moral ob- 
jections. 


The only complete legal security 
for physicians and hospital author- 
ities who would give a transfusion 
contrary to the parents’ wishes 
would be in a court order. Conse- 


15 Toc. cit., p. 57 ff., citing: People ex 
rel. Wallace v. Labrenz, 411 Ill. 618, 
104 N.E. 2nd 769 (1952); Mitchell vs. 
Davis, et al, 205 S.W. 2nd 812 (Tex. 
Civ. App. 1947); Morrison vs. State, 
252 S.W. 2nd 97 (Mo. App. 1952); in 
re Seiferth, 127 N.Y.S. 2nd 63 (Chil- 
dren’s Court, Erie County, 1954). For 
a discussion of this last case, and fur- 
ther references to the decided cases, 
see “Recent Cases’ in 39 Minnesota 
Law Review, 118-122 (Dec. 1954). 
See also ‘Comment: Custody and 
Control of Children,’ 5 Fordham Law 
Review, 460 (1936). In a Washington 
case, where the surgery itself involved 
serious danger to the child, the court 
refused to intervene: In re Hudson, 13 
Wash. 2nd 673, 126 P. 2nd 765 
(1942). 

16 Cawley, loc. cit., p. 62, gives the de- 
tails of the Grzyb case in Chicago, 
Jan. 1954. 
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quently those concerned should 
familiarize themselves with the 
available legal procedures in their 
own jurisdiction, and get legal ad- 
vice ahead of time on the method 
of obtaining such an order as 
quickly as possible should the 
need arise. 

When the case is desperate, 
and no order has been obtained, 
it would appear that there is not 
much to fear by way of legal lia- 
bility in giving the transfusion. 
And considerations of charity for 
the neglected child may well 
weigh the balance in favor of 
transfusion. But one should get 
competent legal advice on each 
case as it occurs. 

The case of the adult Witness 
who refuses consent for an imper- 
atively necessary transfusion, does 
not cause such troublesome com- 
plications. The law seems to allow 
an adult to run risks with his own 
life which he may not take with 
the life of his minor child. In a 
Supreme Court decision we read: 
“The right to practice religion 


when his life or health is threat- 
ened by his parent's religious or 
other eccentricities. But having 
taken the trouble so to see him 
into manhood, why, if he there- 
after chooses foolishly to endan- 
ger his own life—and does not at 
the same time endanger others— 
then we wash our hands of 
him.’ ”’ 18 


In some jurisdictions attempted 
suicide is a crime, and one who 
aids and abets a suicide or an at- 
tempt at suicide is criminally li- 
able. But there are no cases, ap- 
parently, to show that an adult 
who refuses a particular surgical 
procedure, considered by physi- 
cians to be necessary to prevent 
death, is guilty of the crime of at- 
tempted suicide. Indeed, the dif- 
ference between taking affirmative 
action on purpose to destroy one’s 
own life, and merely refusing to 
make use of a highly technical 
surgical means of preserving it, is 
a very obvious one. And it would 
be far-fetched indeed, to imagine 
that a physician who failed to 


freely does not include liberty to 
expose the community or the child 
to communicable disease or the 
latter to ill health or death... . 
Parents may be free to become 
martyrs themselves. But it does 
not follow they are free, in iden- 
tical circumstances, to make mar- 
tyrs of their children... ."17 And 
Cawley remarks: ‘Society and the 
courts seem to say: ‘We are de- 
termined that a child shall grow 
up safely and in good health to 
maturity, and we will intervene 


transfuse could be held criminally 
liable on any theory of aiding 
and abetting attempted suicide, 
whether his failure stemmed from 
sympathy with the patient's be- 
liefs, or from the patient's refusal 
to permit the transfusion. s. 

The patient's consent is required 
before a physician may legally 
perform any surgical operation, 
“Operation without consent is a 
trespass. It constitutes a technical 
assault and renders the operating 
surgeon liable.” 1® And when the 
17Rutledge, J., in Prince v. Mass 321 | 

ULS. 158, 167 (1944). Quotation of this 


passage does not indicate agreement 
with the decision in the case. 


a4 


18 Loc. cit., p. 69. : 

19Louis J. Regan, Doctor and Patient 
ene he Law, 2nd ed., St. Louis 1949, 
p. 58. 
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dult patient who is in his right 
ind resolutely refuses to consent 
nd positively forbids the opera- 
ion, the physician is absolutely 
bliged, legally, to respect his 
ishes. The patient’s persistence 
may result in his death, but I have 
ot been able to find any authority 
for the statement that the physi- 
cian would incur either criminal 
r civil liability by his failure to 
force a transfusion or other sur- 
gical procedure on an unwilling 
patient even in these extreme cir- 
cumstances. 

If surgeons do not dare to 
transfuse a child in the face of the 
parents refusal, and have to. re- 
sort to the cumbersome device of 
a court order for legal protection, 
even with the child at the point of 
death, it seems very unlikely that 
they will expose themselves to le- 
gal liability by not transfusing a 
recalcitrant adult, who, being of 
right mind, positively forbids the 
operation. Given a case of acute 
appendicitis with extreme danger 
of death, and a patient who in his 
right mind resolutely refuses sur- 
gery, there is only one thing for 
the doctor to do: omit the sur- 
gery and take what measures he 
can to save the patient’s life. The 
same thing is true of adult trans- 
fusion cases. 


There does not seem to be any 
legal machinery by which a court 
order can be obtained to empower 
a physician to operate on an un- 
willing adult or by which surgical 


20 There is a Massachusetts case in which 
the court held that where a patient re- 
fused to have an x-ray taken, the phy- 
sician was not responsible for the con~- 
sequences of the patient’s own want of 
care. Carey vs. Mercer, 239 Mass. 


599, 132 NE. 353 (1921). 
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treatment can be forced on him. 
In my opinion this is as it should 
be. The bodily integrity of an in- 
dividual should enjoy a very high 
degree of immunity from invasion 
by public authority, as will be as- 
serted below. This is especially 
true when conscientious convic- 
tions are at stake. 


Although the physician incurs 
no liability by omitting the trans- 
fusion, yet he may not be in a po- 
sition to prove that the consent 
was actually refused. If the pa- 
tient dies and his survivors want 
to make trouble, they may be able 
to do so unless the physician can 
produce something in writing to 
show that consent was refused. If 
a physician decides to undertake 
the care of a patient who makes 
a stipulation or is likely to make a 
stipulation against blood transfu- 
sions, it would be wise for him to 
protect himself by a written, wit- 
nessed order from the patient to 
that effect, together with a written 
release from all liability in case 
the lack of transfusion results in 
harm or death to the patient. One 
should have professional legal ad- 
vice in formulating such an agree- 
ment and release. 


Should physicians and _ hospi- 
tals, then, simply refuse to under- 
take the care of a patient who re- 
jects or is likely to reject a blood 
transfusion on religious grounds? 
Obstetrical cases offer a special 
difficulty since even though one 
acceded to the request not to 
transfuse the mother, it seems le- 
gally inadvisable and morally im- 
proper to make such an agreement 
regarding her baby. I doubt if a 
universal answer can be given to 
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the question either for the obstet- 
rical or for other cases. In some 
cases the future need of transfu- 
sion is so likely that it would be 
foolish to undertake the case and 
at the same time deprive oneself 
of an essential element for suc- 
cessful treatment. I doubt, how- 
ever, whether a physician's repu- 
tation (or the hospital's) would 
suffer to any extent if a patient 
is lost through his own refusal of 
a transfusion. But it is not an 
easy thing to have to stand by 
with hands tied while one’s own 
patient makes a martyr of himself 
on such flimsy grounds. On the 
other hand where will the thou- 
sands of Witnesses get medical 
care if everyone refuses to have 
anything to do with them? It 
seems to me that acute dilemmas 
are going to be sufficiently unus- 
ual and infrequent so that it would 
be too drastic to refuse all Wit- 
nesses because of the relatively 
few desperate cases likely to even- 
tuate. Witnesses may often start 
by refusing. But under the pres- 
sure of imminent death many will 
doubtless find their native common 
sense triumphing over their pecu- 
liar religious indoctrination. 


IV. PUBLIC POLICY 


It is obvious from the foregoing 
that general questions of State 
power arise whenever there is a 
conflict or an apparent conflict be- 
tween what the individual's con- 
science may demand of him, and 
what the public good or the rights 
of other individuals may require. 
These are the questions of “pub- 
lic policy” referred to here. The 
general question of Church and 
State and religious freedom is too 
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large for our discussion. I intend 
to speak of public policy only in 
relation to blood transfusions and 
closely related matters. 


My reason for discussing this 
aspect of the matter at all is that 
I consider it important to defend 
and support the view that it is 
good public policy to concede to 
the State the power to give a nec- 
essary blood transfusion to a child 
against the sincere but erroneous 
religious convictions of the parent; 
and that it is bad public policy to 
concede to the State the right to 
force an adult to take this means 
of staying alive against his own 
sincere religious convictions. 


It would be considerably easier 
to determine these questions of 
public policy if we lived in a so- 


ciety in which the great mass of 


the citizens were all in agreement 
as to the requirements of the nat- 
ural moral law and of the positive 
laws of God. For in such a case 
there would at least be no conflict 
between the laws of the State and 
the objective law of God. But 
even in such a society one would 
still have to contend with the in- 
dividual erroneous conscience. 
One would still have to uphold 
the right of the individual to fol- 
low such a conscience when he 
sincerely believed that not to do 


so would be a sin offending God. ° 
And in practical cases one would 


still have the task of determining 
when a religious practice based on 
an erroneous idea of the will of 
God was so harmful to the com- 
mon good or so contrary to the 


rights of other individuals that it 


had to be restrained. 
In the society we live in there 
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kare 


is no such general agreement as to 
the requirements of the objective 
moral law. Catholics believe that 
from reason and revelation they 
are in possession of those moral 
truths by which we are expected 
to conform ourselves to the will 
of God. And this belief is based 
partially on the more fundamental 
one that the Catholic Church was 
founded by Christ, who is the Son 
of God, and that this Church has 
power to teach authoritatively in 
matters of faith and morals. Ob- 
viously these beliefs are not 
shared by the majority of our cit- 
izens. It might seem at first sight 
therefore, a rather hopeless task 
to try to formulate a statement of 
public policy which would be con- 
sistent with Catholic teaching, ac- 
ceptable to the mass of citizens 
and capable of being put into 
practical effect. 


But the situation is not as bad 
as it seems. We have a common 
heritage of Judeo-Christian 
thought which still pervades many 
of our political institutions and 
much of our national thinking. 
There would be quite general 
agreement, in the Anglo-Saxon 
tradition, that the State should be 
allowed to interfere with the indi- 
vidual liberty as little as possible. 
And very few would object to the 
doctrine that the State must be 
empowered to protect the lives of 
its citizens, especially young chil- 
dren, against fantastic religious 
aberrations. It is not impossible, 
when people agree on general 
principles such as these, to achieve 
a considerable measure of agree- 
ment on practical problems of 
public concern as to the life and 
health of the people. On the great 
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majority of such problems we can 
hope to arrive at practical norms 
agreeable to the mass of the citi- 
zens and not at variance with the 
objective moral law. Exceptions 
should be of infrequent occur- 
rence. 


It is the task of moralists and 
lawmakers, then, to try to draw a 
practical line which will delimit 
the powers of the State and the 
rights of the individual—a line 
which will protect against reli- 
gious fanaticism and at the same 
time do justice to natural law 
principles and to sincere religious 
convictions whether erroneous or 
not. 


At the outset, in drawing this 
line, two mistakes at opposite ex- 
tremes are to be avoided. The first 
exaggerates State power. The 
second exaggerates individual lib- 
Cima 

State power is exaggerated 
when one subscribes to the propo- 
sition that any interference by the 
State can be justified as long as 
the majority opinion approves. To 
make public policy a mere func- 
tion of the will of the majority 
reduces it in the last analysis to 
some form of the doctrine that 
might makes right. Such thinking 
was utterly foreign to the found- 
ing fathers of the American re- 
public. But it has found some 
modern adherents both on the 
philosophical and practical level. 
They reduce law to the organized 
force of the majority that stands 
behind it. They use the words 
“undemocratic’’ and “‘divisive’’ to 
describe those who dissent from 
majority views. 

Democracy does not mean that 
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the majority is right. Majority 
rule is a practical way of making 
a republic work. If it were true 
that mere force of numbers made 
the difference between right and 
wrong, good and bad, then mere 
force would be controlling. Might 
would make right. But if anything 
is clear in the fundamental polit- 
ical thought of our country, it is 
the idea that minorities have a 
right to exist and to propagate 
their ideas. It was a minority that 
thought slavery wrong and finally 
abolished it. Right and wrong are 
not determined by a show of 
hands. They are determined by a 
show of minds. 


Now one may take the view- 
point of the practical statesman, 
that in our system the holders of 
minority views must be protected 
(within limits) whether they are 
right or wrong, and that it is hard 
to say which is which. Or one 
may take the viewpoint of the 
Catholic moralist who claims to 
know what is right and demands 
protection for the minority view 
when it is right, and for the er- 
roneous conscience (again within 
limits) when it is wrong. But in 
both cases the principle of individ- 
ual liberty is safeguarded against 
invasion by mere majority might. 
In both cases it is possible to 
arrive at practical formulations 
largely agreeable to both view- 
points. 


The mistake at the opposite ex- 
treme is to imagine that any prac- 
tice, no matter how immoral, or 
ridiculous, or dangerous must be 
tolerated in the interests of indi- 
vidual liberty if it is based on 
sincere religious belief. The ex- 
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ample of human sacrifices men- 
tioned above in Reynolds vs. the 
United States speaks for itself. 


One may assert further, with 
varying degrees of assurance, that 
the State can and ought to pre- 
vent the Hindu widow from cast- 
ing herself on her husband's fu- 
neral pyre; or the Japanese offi- 
cer from committing hara-kiri; or 
anyone at all from committing sui- 
cide; or the Mormon from prac- 
ticing polygamy; or the evangeli- 
cal fanatic from exposing others 
to snakebite; or the Christian Sci- 
entist 


sick child; or a Hindu from going 
about unvaccinated in an epidemic 
because he has religious scruples 
about using cows to produce vac- 
cine, or a Church congregation 
from conducting services when a 
quarantine has been imposed to 
safeguard the public health. 


But it is to be noted of all these 
examples that the justification of 
State interference is based on ur- 
gent considerations of the public 
good, or the imperative need to 


from neglecting ordinary 
medical care for a dangerously 


protect some individual person's — 


right to life and health. The prin- 
ciple that the State should inter- 


fere as little as possible with indi-— 


vidual liberty, especially where 
bodily integrity is involved, and 


most of all where conscience is 


affronted, is acceptable to most _ 


legislators and, I am sure, to 
all Catholic philosophers. Only 
strong, clear reasons of the com- 
mon good, or the clear necessity 
of protecting the rights of others, 
especially defenseless children, 
can justify State intervention in 
such cases. Catholics, being them- 


selves a minority group, are espe- 
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rights of conscience. 


cially jealous of their rights in 
this regard and especially loath to 
concede to the State a power of 
intervention which might be 
turned against them. 


_ What then of public policy 
where the conscientious refusal of 
blood transfusions is concerned? 
Having put the problem in its phil- 
osophical setting, where should 
that practical line be drawn to de- 
limit State power and protect in- 
dividual liberty in this fiield? My 
opinion and the reasons for it can 
now be briefly recapitulated. 


The State should not be em- 
powered to force a transfusion on 
an adult Witness who is in his 
right mind and who, because of 
his religious convictions, refuses 
it. First, because this would be 
an unwarranted invasion of his 
The State 
cannot show that interference with 
individual liberty in such a case is 
justified. There is involved here 
no urgent need of protecting the 
common good, no pressing neces- 
sity of protecting the rights of 
others. 


Secondly, for the Witness, 
given his frame of mind, the use 
of a blood transfusion is an ex- 
traordinary means of preserving 
life to which he is not objectively 
obliged by the moral law. This 
was the tentative opinion de- 
fended in Part II, above. The 
State should certainly not be em- 
powered to force an individual to 
make use of a surgical procedure 
to save his own life, when the 
moral law itself does not oblige 
him, in the circumstances, to do 
so. If the moral law leaves him 
free to risk his life to that extent, 
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the State should leave him free 
also. 


Thirdly, if one takes the other 
view and considers that a trans- 
fusion is an ordinary means even 
for a conscientious objector, one 
should still deny the right of the 
State to intervene. The State is 
not competent to enforce every 
aspect of the moral law. The line 
between ordinary and extraordi- 
nary means of self-preservation is 
finely drawn and hard to deter- 
mine. Can we allow the State, in 
the absence of urgent considera- 
tions of public good or the rights 
of others, to become the moral ar- 
biter, with power to encroach up- 
on the bodily integrity of the citi- 
zen? Has anyone ever thought 
that the State could force a man 
to undergo surgery for appendi- 
citis, because he was in danger of 
death without it? Furthermore, in 
the transfusion case, there is also 
at stake the right of conscience. 

Someone may object: If the 
State has the power to make at- 
tempted suicide a crime and to 
prevent a person from committing 
suicide, then, a pari, it should 
have the power of forcing a trans- 
fusion on an unwilling, conscien- 
tious objector. For to refuse the 
transfusion is the equivalent of 
committing suicide. In our opinion 
there is no adequate parity be- 
tween the two cases. The person 
who commits suicide violates a 
negative precept of the law of 
God: “Thou shalt not kill.” The 
moral situation of one who fails 
to take affirmative measures to 
keep himself alive is quite differ- 
ent, especially when the measures 
concerned are artificial, surgical 
procedures. It is not inconceivable 
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that there should exist a legal tra- 
dition of obligatory self-preserva- 
tion, a tradition which would im- 
pose the affirmative legal duty of 
taking certain minimum measures 
to stay alive—for instance to take 
food and drink. But I find it hard 
to conceive a theory of jurispru- 
dence in which the State would 
be empowered to impose on me 
an affirmative legal duty to make 
use of highly developed surgical 
techniques in order to prolong my 
earthly existence. To kill oneself 
is one thing. Not to avail oneself 
of surgery is quite another. 


Finally, in the case of the child, 
I believe the State is justified in 
intervening and giving a neces- 
sary transfusion, even if the par- 
ents object on religious grounds. 
First, because the child has a cer- 
tain, objective right to life and to 
ordinary medical care to preserve 
life, no matter what its parents’ 
mistaken beliefs may be. Second- 
ly, where there is a clear-cut case 
of necessity, to save an innocent 
person from impending death, the 
State can intervene even at the 
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expense of the erroneous con- 
science. Thirdly, no one objects 
to the power of the State to sup- 
ply for the neglect of the parents 
in other, lesser matters. If the 
parents are cruel or sufficiently 
negligent of health, education or 
morals, the State, for the good of 
the child, can remove it from the 
custody of the parents for ex- 
tended or indefinite periods. A 
fortiori it should be empowered to 
save the child’s life by seeing that 
it receives a necessary transfusion. 

This rather long inquiry into 
the scriptural, moral, legal and 
public policy aspects of the trans- 
fusion case is justified, I hope, by 
the importance of the problems it 
raises. Not the least among them 
is the very human one of dealing 
with the stubborn sincerity of the 
Witness. I suggest patience, when 
their intransigence becomes irri- 
tating, and still more patience 
when their mistaken zeal attacks 
the Church of Christ. Our hos- 
pitals and physicians can show 
them by example that the charity 
of Christ is all-embracing. 


LINACRE QUARTERLY — 


Catholic Teaching Hospitals 


Frank B. McGtong, M. D. 


ANY of the best general hos- 

pitals in this country are 
conducted under Catholic aus- 
pices. But proportionately few of 
those Catholic institutions are 
conspicuous for their teaching 
programs. That deficiency is to 
our discredit and to our disad- 
vantage. To our discredit, be- 
cause it is in direct contrast to the 
role which the Church has always 
played in the propagation of sci- 
entific truth; to our disadvantage, 
because we are thereby ignoring 
one of the best means at our dis- 
posal for insuring the excellence 
of medical standards in our hos- 
pitals for the future. 


The tremendous good which is 
accomplished in our Catholic hos- 
pitals—thanks largely to the un- 
selfish devotion of our nursing 
sisters and hospital chaplains, and 
to the very practical faith of Cath- 
alic doctors and nurses—is none- 
theless so common a thing as to 
be legitimately taken for granted. 
But it often comes as a surprise to 
Catholic and non-Catholic alike to 
discover that the religious con- 
cerns of the Catholic hospital tend 
to improve rather than to dilute 
the quality of medical care which 
our patients receive. The ethical 
codes of our hospitals, for exam- 
ple, are faithfully enforced and 
have always forbidden those med- 
ical abuses which elsewhere are 
most frequently the obstacles to 
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proper accreditation. Because our 
moral standards are so high, we 
are fortunately free from the be- 
ginning of such abuses. Or to put 
it another way, it is easier to prac- 
tice good medicine in our hospitals 
because we are irrevocably com- 
mitted to a sound morality. 


Who else, then, is in better po- 
sition to train the young physician 
to the highest medical standards? 
And what better reason for adopt- 
ing an educational program than 
that we are most advantageously 
situated for the inculcation of 
what is best in medicine? The 
hospital, the staff, the trainee, and 
the patient — all stand to profit 
from such a program. And con- 
versely, they stand to lose with- 
out one, 


Our interest in medical educa- 
tion in private hospitals has been 
inspired by the growth of a fine 
program in Denver over the past 
eight years. During that length 
of time at St. Joseph's Hospital, 
the house staff has increased from 
six to twelve interns, with eleven 
residents on the various services, 
all actively engaged in teaching or 
learning the best medicine, sur- 
gery, pathology, and obstetrics. 
The development of the program 
was slow during the first few 
years, chiefly because the staff 
was not eager to _ participate. 
Now, however, with a stimulating 
program well established, teaching 
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positions are at a premium. The 
growth of the house staff was 
likewise very gradual; but with re- 
sults the measure of accomplish- 
ment, the internship and residency 
appointments have also become 
highly competitive. The program 
now extends to the post-graduate 
level with the institution of the 
annual St. Joseph's Clinics pre- 
sented each summer for practicing 
physicians. It is hoped that our 
University affiliation will soon 
provide even more opportunities 
at the undergraduate level. 

It is most gratifying to hear 
from both medical staff and ad- 
ministration expressions of com- 
plete satisfaction at the benefits 
realized so far from the teaching 
program which we adopted. 

As a result of our experience in 
developing our own project, the 
following points are outstanding 
as the most valuable lessons we 
ourselves have learned. To begin 
with, the staff and administration 
must be genuinely interested in a 
program which is primarily edu- 
cational. When the decision is 
made to establish a training pro- 
gram, the staff must be persuaded 
that its predominant purpose is 
educational and not one of serv- 
ice. A program organized on the 
basis of providing service for the 
staff and hospital is not usually 
satisfactory from the educational 
standpoint On the other hand, 
an adequate educational program 
soon proves its value in providing 
better service and higher quality 
patient-care. These statements 
may seem obvious, but it is amaz- 
ingly difficult to convince some 
members of a staff that the interns 
are students and not employees. 


52 


A cooperative administration is 
another essential. Administration 
must be willing to face the fact 
that such a project is expensive. 
The most important item of ex- 
pense is the provision of clinic 
beds for charity patients. For pur- 
poses of experience and morale, 
there must be some patients whom 
the house staff can consider their 
own. However, the care of these 
clinic patients must always be 
carefully supervised by the teach-~ 
ing staff. An out-patient clinic 
must also be provided to assure a 
well-rounded service. In Denver 
we are fortunate to have available 
the Ave Maria Clinic, maintained 
by Catholic Charities and staffed 
by the three Catholic hospitals. ~ 


Clinic surgery time must be pro- 
vided each week; otherwise both 
the training and morale of the 
residents again will suffer. And 
while it is the hospital which must 
bear the burden of providing beds 
and surgery time for clinic pa- 
tients, there are likewise sacrifices — 
entailed for the medical staff. 
Especially when hospitals are 
crowded and private cases are 
seeking admission, staff physi-— 
cians may object to the use of 
beds for clinic patients. Further 
objection may be voiced if clinic 
surgery is given priority over pri- 
vate cases on the schedule. But it 
must be the policy of the hospital 
and operating room to reserve a_ 
place on the schedule for clinic 
cases and to maintain that part of 
the schedule as rigidly as the rest. 
In fairness to the attending sur- 
geon as well as to the anesthesiol- 
ogist, the tendency to postpone 
clinic surgery in favor of private 
cases must not be allowed to pre- 
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ail. Thus the complete coopera- 
tion of the entire staff is necessary 
for a successful teaching program. 


Other initial problems can be 
satisfactorily solved at staff level. 
Some men want to teach, but are 
not effectual teachers. Many ex- 
cellent teachers are skeptical of 
the value of the program in a pri- 
vate institution. It does not take 
long, however, to appraise the 
teaching qualities of the various 
members of the hospital staff. The 
house staff is not nearly so im- 
pressed by the attending man’s 
medical reputation as it is by his 
willingness to participate regular- 
ly in teaching sessions with small 
informal groups. 


Formal didactics, such as lec- 
tures, movies and demonstrations, 
are of limited value in a good 
gtaduate program. They must be 
supplemented with more realistic 
methods such as ward rounds, 
x-ray conferences, clinical path~- 
ological conferences, demonstra- 
tions of fresh tissue specimens, 
journal clubs, and so forth. These 
conferences and rounds must be 
definitely scheduled and must be 
attended by those assigned to par 
ticipate. Difficulties will be en- 
countered in every department—a 
surgical team has to scrub for sur- 
gery, the medical service has its 
problems with laboratory and au- 
topsy commitments. However, 
these problems are never insur- 
mountable, and after a period of 
time a system of rounds and in- 
formal conferences can be worked 
out to everyone's advantage. 


A strong educational committee 
is all-important. Its membership 
should be relatively stable, once 


May, 1955 


the personnel have demonstrated 
their willingness and ability to 
function. If various members must 
be rotated, the progress must be 
a gradual one, so as to assure con- 
tinuity within the committee. We 
have found that it is important to 
have a member of the full-time 
hospital staff such as a pathologist 
or radiologist on the educational 
committee. It is advantageous also 
to have a separate intern commit- 
tee that can meet with the interns 
and help solve some of their prob- 
lems as well as direct the residents 
in assignment of duties, schedul- 
ing of their assignments and other 
administrative tasks. The com- 
mittee should have a representa- 
tive of laboratory and x-ray, anes- 
thesia, and departments of path- 
ology, medicine, obstetrics, and 
gynecology. We have also asked 
these various services to appoint, 
within their own departments, 
separate educational committees 
so that problems related to these 
departments can be directed to 
that committee rather than to the 
head of the department. The chief 
of a service usually has other du- 
ties which weaken his administra- 
tive position in the educational 
structure. 


Probably the most important 
function of the educational com- 
mittee, from the standpoint of 
maintaining morale in our pro- 
gram, has been a monthly meeting 
of a small sub-committee with the 
house staff. At these sessions 
problems directed to the house 
staff from the visiting staff are 
frankly discussed without per- 
sonal reference. The house staff 
men are encouraged to be frank 
in their criticism and suggestions 


2) 


regarding their part in the educa- 
tional program. Providing this op- 
portunity to speak freely and hav- 
ing a committee with authority to 
be able to give or find direct an- 
swers to their problems, has been 
a very essential part of the pro- 
gram. Insoluble difficulties of the 
house staff are more easily toler- 
ated when valid reasons are pre- 
sented by this committee. In ad- 
dition, a great many suggestions 
have come from this type of meet- 
ing that have been an aid and im- 
proved the program from an edu- 
cational standpoint. Changes in 
hospital procedures have also been 
initiated as a result, improving the 
care of patients. 

In addition to the above speci- 
fic functions of the educational 
committee, the departmentaliza- 
tion of the hospital staff, with fur- 
ther divisions within the depart- 
ments—such as dermatology, neu- 
rology, psychiatry, etc. — create 
opportunities to utilize the special- 
ty services in the teaching pro- 
gram. 


The advantages to the student 
in the private hospital, whether he 


stitutions, and particularly in our . 
Catholic hospitals, the student is 
forcefully taught the importance 
of good ethical practice. He is 
taught the economics of medicine 
and learns through association not 
to fear the Catholic hospital. He 
soon learns that he is not re- 
stricted in any way that will pre- 
vent him from practicing good 
medicine. 

It is, therefore, increasingly im- 
portant that Catholic hospitals as- 
sume an important function in 
teaching. At the intern and resi- 
dent levels, our hospitals can and 
should provide students not only 
with the best scientific training 
but also the opportunity to ob- 
serve the utmost in Catholic med- 
ico-moral principles in action. The 
student who has been part of a 
good educational program today 
will need little encouragement to 
be the teacher of tomorrow. 


SUMMARY 


1. Private hospitals should play 
an important role in medical edu- 
cation. 


2. Medical students and new — 
graduates should be made aware — 
of the high quality of medicine — 
practiced in our Catholic hos- 
pitals. 


be an undergraduate, graduate, 
or post-graduate, come from the 
fact that private hospitals provide 
a wealth of subject matter. With 
patients available for the teaching 
program, the student meets with 
the type of individual and the 
kind of illness that he will know 
in private practice. In private in- 


| 

3. Experience of one large. 
Catholic hospital illustrates the — 
benefits of such an educational | 
program. qi 
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Medico-Moral Notes 


GERALD KELLY, S.J. 


INTERNATIONAL CODE 

OF MEDICAL ETHICS 
N SEPTEMBER 30, 1954, Pope 
Pius XII addressed about 
five hundred delegates to the 
Eighth Congress of the World 
Medical Association. He discussed 
the doctors’ role in war and peace, 
experimentation on human beings, 
and the efforts being made to draw 
up a world-wide code of medical 
ethics. For the most part, his re- 
marks on these topics were repe- 
titions of two previous addresses: 
to the First International Congress 
on the Histopathology of the Nerv- 
ous System (Sept. 13, 1952—cf. 
LINACRE QUARTERLY, Nov., 1952), 
and to the International Office of 
Documentation for Military Medi- 
eine (Oct. 19, 1953 — cf. The 

Catholic Mind, Jan., 1954.) 


Speaking in particular about a 
code of medical ethics, the Pope 
was careful to distinguish between 
ethics in the strict sense (medical 
morality) and ethics in a wider 
sense (medical laws or statutes). 
The distinction is of no little im- 
portance. In its strict meaning 
medical ethics refers to principles 
and applications of the natural 
law. This law is necessarily the 
same for all human beings; but its 
very universality makes it, as the 
Pope indicated, somewhat broad 
and lacking precision, and it needs 
to be supplemented by human laws 
or statutes regulating professional 
conduct. These human laws or 
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statutes are medical ethics in a 
secondary and wider sense. For 
the most part, the “Code of Medi- 
cal Ethics for Catholic Hospitals’’ 
is medical ethics in the first and 
strict sense. On the other hand, 
the statutes of various medical so- 
cieties (e.g., “The Principles of 
Ethics of the American Medical 
Association”) are largely medical 
ethics in the second sense: namely, 
man-made statutes formulated to 
guarantee correct professional con- 
duct. 


Codes of ethics in both senses 
are needed. The Holy Father 
stressed this; and he particularly 
commended the efforts of the doc- 
tors to formulate an international 
code. In fact, he made several ref- 
erences to the existing ‘‘Interna- 
tional Code of Medical Ethics,” 
which already has the approval of 
some forty-two nations. Since his 
address I have been frequently 
asked where one may obtain a 
copy of this international code. By 
coincidence, while I was trying to 
locate it, I discovered that the 
Abbott Laboratories have made a 
beautifully ornamented chart con- 
taining both the International Code 
and the Declaration of Geneva. It 
seems to me that it would be help- 
ful to incorporate these texts into 
the present notes so that in future 
we can refer to LINACRE QUAR~ 
TERLY when citing these docu- 
ments. These texts, as given on 


the Abbott chart, follow: 
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International Code of Medical Ethics 


Adopted by the third General Assembling of The World Medical 
Association of London, England, Oct., 1949 


Duties oF Doctors IN GENERAL 
A doctor must always maintain the highest standards of professional conduct. 
A doctor must not allow himself to be influenced merely by motives of profit. 
The following practices are deemed unethical: 

a) Any self advertisement except such as is expressly authorized by the national 
code of medical ethics. 

b) Taking part in any plan of medical care in which the doctor does not have 
professional independence. . 

c) To receive any money in connection with services rendered to a patient 
other than the acceptance of a proper professional fee, or to pay any money 
in the same circumstances without the knowledge of the patient. 

Under no circumstances is a doctor permitted to do anything that would weaken 
the physical or mental resistance of a human being, except from strictly thera- 
peutic or prophylactic indications imposed in the interest of the patient. 

A doctor is advised to use great caution in publishing discoveries. The same 
applies to methods of treatment whose value is not recognized by the profession. 
When a doctor is called upon to give evidence or a certificate he should only 
state that which he can verify. 


DutiEs oF DocTors TO THE SICK 
A doctor must always bear in mind the importance of preserving human life from 
the time of conception until death. 
A doctor owes to his patient complete loyalty and all the resources of his science. 
Whenever an examination or treatment is beyond his capacity he should summon 
another doctor who has the necessary ability. 
A doctor owes to his patient absolute secrecy on all which has been confided to 
him or which he knows because of the confidence entrusted to him. 
A doctor must give the necessary treatment in emergency, unless he is assured 
that it can and will be given by others. 


Duties oF Doctors To EAcH OTHER 
A doctor ought to behave to his colleagues as he would have them behave to him. 
A doctor must nof entice patients from his colleagues. 


A doctor must observe the principles of “The Declaration of Geneva” approved 
by The World Medical Association. 


DECLARATION OF GENEVA 


Adopted by the third General Assembly of The World Medical 
at Geneva, Switzerland, September, 1948 
At the time of being admitted as member of the medical profession: 
I solemnly pledge myself to consecrate my life to the service of humanity. 
I will give to my teachers the respect and gratitude which is their due; 
I will practice my profession with conscience and dignity; 
The health of my patient will be my first consideration: 
I will respect the secrets which are confided in me; 


I will maintain by all the means in my power, the honor and the noble traditions 
of the medical profession; 


My colleagues will be my brothers; 

I will not permit considerations of religion, nationality, race, party politics or 
social standing to intervene between my duty and my patient; 7 
I will maintain the utmost respect for human life, from the time of conception; 


even under threat, I will not use my medical knowledge contrary to the laws — 
of humanity. 


I make these promises solemnly, freely and upon my honor. 
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THE POPE SPEAKS 


An English translation of the 


Pope's address to the Participants 
of the Eighth Congress of the 
World Medical Association is con- 


‘tained in The Pope Speaks, 4th 


Quarter, 1954; also in The Catho- 
lic Mind, April,.1954. Both trans- 
lations include the text itself, as 
well as the lengthy footnote cita- 
tions from previous addresses. The 
three previous issues of The Pope 
Speaks contained many other pa- 
pal statements of special pertinence 
to the medical profession: e.g., 


“The Spirit of Sickness,” 


“Nursing: a True and Sacred 
Ministry,” 


“X-Rays and the Problem of 
Suffering,’ 


“Poliomyelitis: Moral and Psy- 
chological Problems,” 


“Pharmacy: an Ancient and 


Modern Art,” 


“Medicine: Some Historical, Re- 
ligious and Social Aspects,” 


“The Scientist: Man with a 
Destiny,”’ 


“Population in True Perspective,” 
and 


“A Word to Gymnasts.” 


And, besides these statements, The 
Pope Speaks has published many 
others with which any Catholic, 
regardless of his profession, should 
be conversant. 

I might take this occasion to 
suggest that the Catholic doctor 
who wants to be well-informed on 
official Catholic statements should 
be a subscriber to both The Cath- 
olic Mind and The Pope Speaks. 
The former, now in its fifty-third 
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year of publication, uses not only 
papal statements but also ad- 
dresses, statements, and articles by 
bishops, priests, religious, and laity 
—all for the purpose of expressing 
“the Catholic mind.” The Pope 
Speaks is just a year old; it spe- 
cializes, as the title suggests, in 
publishing papal documents. Inci- 
dentally, it seems eminently fitting 
to pause here to congratulate the 
editors and other collaborators of 
The Pope Speaks for the truly 
splendid work they have done in 
the first year of publication. 


The Catholic Mind is a month- 
ly; $3.00 per year in the U.S.A; 
$3.50, Canada and foreign; pub- 
lished by The America Press, 70 
Eth Sta-New York 47, N;-Y, 
The Pope Speaks is a quarterly; 
$4.00 per year in the U.S.A,; 
$4.50, Canada and foreign; pub- 
lished by The Pope Speaks, Box 
4498, Washington 17, D.C. 


PIUS XIl AND MEDICINE 


I mentioned ten recent papal 
statements of special interest to 
the medical profession that were 
published in The Pope Speaks dur- 
ing its first year. This is but a 
sample of Pius XII’s interest in 
the medical profession. Abbé R. 
Kothen, in his valuable little book, 
Directives récentes de l'Eglise con- 
cernant l’exercise de la médecine 
(Louvain: Em. Warny, 1952), 
lists thirty-four pertinent state- 
ments made by the Holy See from 
the beginning of 1940 to the end 
of April, 1952. From a very rough 
tabulation of statements made since 
that time, I would say that a con- 
servative estimate would now be 
about sixty. 
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Most of these papal statements 
have been made to specific groups 
of doctors or others closely asso- 
ciated with doctors: e.g., to an 
international congress of Catholic 
physicians; to a world congress on 
psychotherapy; to psychiatric 
nurses, etc. Some of the statements 
are very lengthy. They are prima- 
rily concerned with ethical and re- 
ligious principles in their relation 
to medicine. When there is occa~- 
sion for it, the Pope never fails to 
manifest a deep respect for the 
scientific qualifications of his audi- 
ence and to encourage them to 
even higher professional standards 
and a deeper devotion to their 
calling. 


MORALS (?) AND MEDICINE 


Among these various papal 
statements have been some excep- 
tionally complete expressions of 
official Catholic teaching on such 
things as contraception, steriliza- 
tion, rhythm, artificial insemina- 
tion, and the killing of the inno- 
cent. Despite this fact, Morals and 
Medicine, by Joseph Fletcher 
(Princeton, N. J.: Princeton Uni- 
versity Press, 1954; pp. 243; 
$4.50), which deals at length with 
Catholic teaching in these matters, 
makes only one reference to Pope 
Pius XII. Moreover, this reference 
is confined to a footnote and is a 
second-hand, decidedly inaccurate 
report on what the Pope said about 
artificial insemination. (For the 
complete English translation of this 
papal statement on artificial in- 
semination, confer LINACRE Quar- 
TERLY, Oct., 1949,) 


Catholic reviews of Professor 
Fletcher's book have all been ad- 
verse. This was to be expected, 
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since the central portion of the 
book defends contraception, all 
forms of artificial insemination, eu- 
genic sterilization, and euthanasia, 
and since other parts of the book 
contain serious errors concerning 
faith and morals: e.g., a misunder- 
standing of the natural law, ridi- 
cule of the biblical accounts of 
creation and the Fall, denial of the 
soul, etc. Unfortunately, some re- 
viewers in the secular press, unable 
to discern the moral and religious 
poison which permeates the book, 
have given it high praise. Honest 
physicians, however, may take 
more than a little comfort out of the 
brief, but excellent, review pub- 
lished in the Journal of the Ameri- 
can Medical Association, Mar. 12, 
1955, pp. 974-75. It is fitting, I 
think, to quote a part of this re- 
view: 

“....In an effort so important 
as this, one would reasonably hope 
for full consideration of the prem- 
ises on which conclusions are 
predicated. Unfortunately, conclu- 
sions are stated and justified with- 
out such basic discussion ... Based 
on what is desirable from the so- 
cial point of view rather than on 
the inherent rightness or wrong- 
ness of the act, the author arrives 
at the conclusions that, in general, 
it can be validly asserted that pa- 
tients have the right to know medi- 
cal facts about themselves; that 
artificial insemination is morally 
lawful; and that when there is 
good and sufficient cause to elimi- 
nate the possibility of reproduction 
against rational will ‘in order re- 
sponsibly to fulfill the obligations 
of love’ individuals are more than 
morally justified in resorting to 
sterilization procedures. . . . He 
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concludes that principles of right 
based upon selfhood and moral 
being favor voluntary euthanasia. 
According to his ‘personal dimen- 
sion’ the issue is not one of life or 
death, but what kind of death. The 
discussion of contraception is not 
so much a discussion of morality or 
ethics as it appears to be‘a criti- 
cism and ridicule of the position 
of the Roman Catholic Church. 
Such treatment fails to establish a 
positive view and is of little practi- 
cal value to one who desires to 
consider the basic moral principles 
underlying the use of the proce- 
dure. In the opinion of the re- 
viewer, the book cannot be said to 
be a helpful reference to the physi- 
cian who wishes to resolve prob- 
lems of conscience and apply mor- 
als to medicine.” 

Among Catholic reviews, the 
most thorough that I have seen is 
py Mather Urban Voll, O.P., in 
The Thomist, Jan. 1955, pp. 89- 
101. There is little that could be 
said about the book that is not said 
—and very well said—by Father 
Voll; although it is true, as Father 
Voll admits, that a detailed refu- 
tation of Professor Fletcher's er- 
rors “would take a shape larger 
than the provocation.” 

Some points about Professor 
Fletcher's book that strike me as 
calling for special attention here 
are the following. Though his 
actual attacks are generally leveled 
against Catholic theologians, it 
should not be thought that his is a 
distinctively Protestant position; he 
is equally willing to criticize tra- 
ditional Protestant views. As for 
Catholic theologians, they would 
not expect Professor Fletcher to 
see eye-to-eye with them on all 
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points treated in his book. But, 
since he writes as a scholar and 
since his book is published by a 
university press, they would right- 
fully expect him to understand 
their position, to state the position 
correctly, to make use of accurate 
and up-to-date references. He ful- 
fills none of these conditions. He 
does not understand what we mean 
by natural law; he misrepresents 
our use of the principle of the 
double effect; and, though his bib- 
liography refers to later works, his 
text takes almost no account of 
what Catholics have published 
since 1949 (when he gave the lec- 
tures which form the substance of 
this book) and 1954, when the 
book was actually published. 

The one chapter in this book on 
which we might have had really 
common ground with the author 
has to do with the patient's right 
to the truth about a medical diag- 
nosis. Yet even in this chapter the 
author does not refrain from snip- 
ing at Catholic theologians for the 
absoluteness with which they re- 
gard the confessional secret, for 
their distinction between telling a 
lie and not telling the truth, and 
for their honest attempts to indi- 
cate the liimts of professional se- 
crecy. Moreover, Professor Flet- 
cher himself does not come to grips 
with the one problem that really 
disturbs conscientious doctors: 
namely, what to tell a patient when 
one honestly judges that the 
knowledge might do him more 
harm than good. Pope Pius XII 
is not so unrealistic in this matter. 
Addressing a medical society on 
November 12, 1944, the Pope said: 

“Although he may never tell a 
lie, there are cases in which the 
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doctor, even when asked, may not 
bluntly speak the truth, especially 
when he knows that the sick man 
has not the strength to bear it. But 
there are other cases in which 
there is undoubtedly a duty te 
speak clearly and this duty takes 
precedence over any other medical 
or humanitarian consideration. It 
is wrong to lull the patient or the 
parents into a false security with 
the danger of compromising either 
the eternal salvation of the patient 
or the fulfillment of obligations of 
justice or charity.” 

In a penetrating review of Pro- 
fessor Fletcher's book, Father 
James E. Royce, S.J., notes that 
the book ‘contains vicious errors 
which forbid its being placed on 
open library shelves” (America, 
Feb. 19, 1955, p. 538). Perhaps 
we should speak even more ex- 
plicitly and say that, because of its 
serious errors concerning both 
natural and supernatural religion, 
Morals and Medicine must un- 
doubtedly be classed among the 
books which canon 1399 of the 
Code of Canon Law forbids the 


faithful to read without permission. 


ALBERT SCHWEITZER 


The Foreword to Morals and 
Medicine was (unfortunately ) 
written by Dr. Karl Menninger, 
who refers to Albert Schweitzer as 
“the greatest living man.” I surely 
do not wish to detract from Dr. 
Schweitzer’s notable achievements; 
but I think it should be clearly 
recognized that his philosophy of 
“reverence for life’ is pernicious. 
Beneath the rhetorical and senti- 
mental beauty of his thesis on rev- 
erence for life lies the cold, hard 
fact that for Dr. Schweitzer all life 
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is the same—there is no essential 
difference between human life and 
merely animal life. I mention this 
here because I have noticed that 
some Catholic physicians, in all 
good faith, are apt to quote from 
Dr. Schweitzer’s writings on rev- 
erence for life to confirm their 
otherwise sound ethical statements 
on certain problems. This should 
not be done. His thesis of rever- 
ence for life is sugar-coated ethical 
poison. (Cf. Theological Studies, 
March, 1953, pp. 42-43.) 


THE DOCTOR'S VOCATION 


We can close these jottings on 
a more positive note by referring 
briefly to “The Decision to Study 
Medicine,” by Irwin A. Brody—a 
special article in The New Eng- 
land Journal of Medicine, Jan. 27, 
1955, pp. 130-34. This is a study, 
based mostly on their autobiog- 
raphies, of why many outstanding 
doctors chose the medical profes- 
sion. Various reasons are found, 
and among them the conviction ‘‘of 
a special calling.’ To the Catholic, 
this immediately suggests the idea 
of vocation; and “Vocation” is 


actually the sub-head under which 


the author treats this conviction. 
Nevertheless, I was disappointed 
to find nothing here which coin- 
cides with “vocation” in the theo- 


logical sense of the term. The 


highest motive given here seems to 
be a sort of humanitarianism, a 
desire to help one’s fellow men. 
Vocation, in the theological 
sense of the word, means a call 
from God; and it is not limited— 
as some erroneously think—to a 
call to the priesthood or the reli- 
gious life. For every individual 
God has a plan that includes the 


LINACRE QUARTERLY 


we 


state of life he is to embrace and 
the work that he is to do and the 
degree of sanctity he is supposed 
to achieve—and this divine plan is 
his vocation. It would be interest- 
ing to know how many Catholic 
doctors chose the medical profes- 
sion because they were convinced 
that such was the will of God for 
them; interesting also to know how 
many pursue their medical careers 
with a realization that it is their 
vocation and with a consequent 
sense of dedication not merely to 
their suffering fellow men but to 
Christ who identifies Himself with 
these men. I hope there are many 
such Catholic physicians. 


To those who are interested in 
this idea of vocation, I heartily 
recommend another address of 
Pope Pius XII: ‘The Surgeon's 
Noble Vocation,” in The Catholic 
Mind, Aug. 1948, pp. 488-492. 
Though directed to surgeons, the 
Pope's words would have deep 
meaning for all doctors. Also, | 
should like to take this occasion to 
recommend The Layman’s Call, by 
Father (now Msgr.) William R. 
O'Connor (New York: Kenedy, 
1942). Msgr. O'Connor's expla- 
nation of divine vocation and its 
application to laymen is most in- 
spiring. 


PACKAGE-GROUP OF REPRINTS AVAILABLE..... 


Topical Index to Moral Problems of Medicine 


A Plan for Parenthood 


Legal, Medical, Moral Aspects of Euthanasia 
Is Therapeutic Abortion Scientifically Justified? 


(Above have appeared in Linacre Quarterly) 


$1.00 for the set 
postage included 
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Medical Secrecy: Some Moral Aspects 


Joun J. Lyncu, S. J. 


RECENT SURVEY conducted 
A among some hundred Eng- 
lish and Welsh physicians re- 
vealed a marked difference of 
opinion regarding the practical 
obligations of medical secrecy. ! 
The questionnaire submitted to 
these doctors took the form of a 
series of imaginary cases in which 
either the common good or the 
rights of individuals seemed to 
argue in favor of a doctor's di- 
vulging certain information ac- 
quired in the course of his pro- 
fessional practice. The doctors 
were asked to express their per- 
sonal opinions as to proper pro- 
cedure in each instance, whether 
to disclose or to withhold the in- 
formation in question. 


Some of the problems posed are 
quite provocative — and perhaps 
the divergence of opinions ex- 
pressed would be considered even 
more so. If a physician, for ex- 
ample, as a private practitioner, 
should discover that a railroad en- 
gineer, whom he has diagnosed as 
epileptic, intends neither to inform 
his employers of his condition nor 
to give up his work, should the 
doctor himself report the case to 
railway authorities? Answers were 
almost seven to one in favor of 
divulging the information. Should 
the doctor report to the police the 


' Reported by E, C. Dawson, M.R.CS., 
‘Duties of A Doctor as A Citizen,” 
British Medical Journal, 4902: 1474- 

1478 (Dec. 18) 1954. 
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identity of a criminal abortionist, 
whose name he has learned from 
a woman patient who forbids him 
to make use of the knowledge? A 
slight majority favored reporting 
the culprit, while a strong minor- 
ity declared for the contrary. A 
workman is receiving industrial 
insurance compensation for an in- 
jury alleged to have been received 
in the course of his work. Would 
his personal physician be justified 
in revealing to authorities that the 
disability was actually incurred 
prior to his employment and that 
the claim is therefore fraudulent? 
By approximately two to one, the 
doctors decided against the pro- 
priety of revealing this medical 
information. 


The results of such a poll might 
easily provoke doctors to any one 
of several adverse reactions — 
either consternation at the number 
who would countenance an ap- 
parent breach of professional eth- 
ics in certain situations; or impa- 
tience with the insistence of some 
on the absolute sacredness of the 
medical secret regardless of all 
circumstances; or chagrin at the 
failure of doctors to agree on so 
basic a question; or perhaps re- 
sentment towards medical soci- 
eties whose stringent ethical codes 
seem to create the dilemmas which 
occasion such uncertainties. 
Which, if any, is the proper re- 
action in the light of sound moral 
principles? 
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In its ultimate refinements, the 
moral question of professional 
secrecy is complex to the extreme, 
and does not lend itself easily to 
exhaustive treatment within the 
limits of a single article.2 But 
there is a certain minimum of ba- 
sic principles which can be stated 
more or less briefly and which 
may serve to remove at least the 
major doubts which are likely to 
occur in this regard. So, in the 
interests of practicality, these are 
the principal points upon which 
solution will depend when prob- 
lems of medical secrecy present 
themselves: 


1) The doctor’s obligation of 
medical secrecy is a serious duty 
arising from the nautral-law right 
of both patient and society; 

2) The obligation as derived 
from natural law is not entirely 
absolute, but admits of some ex- 
ceptions in accordance with the 
rights of both patient and society; 


3) These exceptions are rela- 
tively rare, and usually at least 
the common good will require that 
a doctor maintain silence with re- 
gard to secret knowledge ac- 
quired of his patients in the course 
of professional practice. 


NATURE OF SECRECY IN 
GENERAL 


Apart from all technicalities, it 
is clear that much of what we 
know — especially knowledge of 


2For an excellent and fully detailed 
treatment of professional secrecy, in- 
cluding specific applications to the obli- 
gation of doctors, see Robert E. Regan, 
O.S.A., The Moral Principles Govern- 
ing Professional Secrecy with an In- 
quiry into Some of the More Important 
Professional Secrets (Washington: 
Catholic University of America, 1941). 


May, 1955 


our own deficiencies in the physi- 
cal or moral order—is of a highly 
personal and private nature and 
not the sort of information which 
we would care to share with 
others. Fortunately not all of 
those facts are externally appar- 
ent to others; the evidence is mer- 
cifully concealed to everyone but 
ourselves. For if others were to 
discover our secret, it could cause 
us notable displeasure, discomfort, 
embarrassment, or perhaps even 
misfortune of a more calamitous 
nature. Hence we take pains to 
conceal from others information 
which we consider to be no one’s 
business but our own; and we re- 
sent those who pry into our pri- 
vate affairs for the satisfaction of 
their own curiosity. Whether it 
be the size of his bank account or 
the nature of his secret sins, the 
contents of his diary or his med- 
ical case history, the ordinary in- 
dividual is extremely jealous of 
his monopoly on certain knowl- 
edge which he regards as being 
exclusively his. In other words, 
one’s right to his own secrets is 
universally recognized and de- 
fended as part of our natural her- 
itage. 

It is that commonly accepted 
concept which the theologians at- 
tempt to delineate even more pre- 
cisely when they define secrets in 
general as any hidden knowledge, 
pertaining to a person by strict 
right, which others may not law- 
fully seek to possess, use, or dis-~ 
pose of (i.e., reveal) contrary to 
the reasonable will of the Owner. 
They, too, consider a secret to be 
the property of its owner in the 
very same sense in which material 
possessions belong exclusively to 
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this or that individual. Conse- 
quently only the owner of a secret 
has the right to possess, to use, or 
to share it with whom he may. 
For others to usurp that exclusive 
right is a form of injustice equiva- 
lent to theft, the seriousness of 
which must be estimated in pro- 
portion to the harm which is fore- 
seen as consequent upon that in- 
justice. 


Granted therefore the occult 
nature of certain information, an 
exclusive title to it on the part of 
a particular individual, and the 
individual's reasonable unwilling- 
ness to share it with others, there 
arises from natural law an obliga- 
tion on the part of all others to 
respect that right just as conscien- 
tiously as they should respect the 
right of private property. If, con- 
trary to another’s reasonable will, 
we pry into his secret knowledge 
or impart it to others or make un- 
authorized use of it in any way 
to his disadvantage, we do him an 
injustice just as surely as though 


we had appropriated his material 
possessions. 


PROFESSIONAL SECRECY 


The professional secret is all 
this and considerably more, en- 
tailing as it does additional obli- 
gations even more serious than 
those already predicated of se- 
crets in general. Respect for the 
“simple” secret (the term is used 
in contradistinction to the more 
complex professional secret) is re- 
quired primarily by commutative 
justice, ie., by the rights of the 
individual whose exclusive posses- 
sion the information is and to 
whose personal detriment viola- 
tion of that right would tend. 
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Professional secrecy is demanded 
also by legal justice, ie., by the 
common good which is at very 
least endangered, if not actually 
damaged, by every violation of 
professional trust. It is that inev- 
itable relationship to the common 
good of society which marks the 
essential feature of the profes- 
sional secret and reveals its espe- 
cially sacred character. 


This relationship arises from 
the fact that certain professions, 
altogether indispensable to soci- 
ety, are of their very nature fidu- 
ciary, ie., they necessarily deal 
with the secrets of clients. The 
medical profession, for example, 
which is unquestionably essential 
to the good health of any com- 
munity, depends to a large extent 
for its effectiveness on the willing- 
ness of patients to make available 
to their doctors a good deal of in- 
formation of a secret nature. Be- 
cause of the necessity of procur- 
ing proper medical care, patients 
have no choice but to entrust their 
physicians with knowledge about 
themselves which otherwise they 
would not dream of divulging. 
They do so on the implicit under- 
standing that their secrets are en- 
tirely safe with doctors and that 
their confidence as patients will in — 
no way be used to their disad- 
vantage. They do not relinquish 
their right to secrecy, but perforce 
allow the doctor to share in the 
possession of knowledge over 
which they alone retain the right 
of any further disclosure. 


Now let us suppose an outright 
breach of medical secrecy on the 
part of a physician. What harm 
would thereby be done? There 
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would be, of course, a personal 
injustice to the individual patient, 
as would be true in any violation 
of secrecy. But over and above 
this personal injustice, a blow 
would also be struck against the 
integrity of the profession as a 
whole and consequently against 
its future effectiveness for the 
common good. To function at 
ideal maximum efficiency, the 
medical profession simply must 
‘command the respect and esteem 
of the public and maintain that 
tradition of unquestioned trust- 
worthiness which invites the con- 
fidences of individual patients. 
Conduct which belies that reputa- 
tion cannot fail to have deleterious 
effects on the profession’s poten- 
tial worth as a service to human- 
ity. It is for this social purpose 
that medical codes of ethics are 
primarily devised. Their principal 
aim is to protect the integrity of 
the profession as such, that the 
public good may be adequately 
served. Professional misconduct, 
therefore, becomes reprehensible 
not only as an offense against the 
individual patient but also as a 
form of perfidy against both the 
profession and the community. 


Such are the several implica- 
tions intended by theologians 
when they describe medical se- 
crecy as a special obligation, bind- 
ing doctors in both commutative 
and legal justice, of maintaining a 
discreet silence with reference to 
the confidential communications 
made to them in the course of 
their practice. The basic obliga- 
tion of the medical secret differs 
in no way from the obligation of 
secrecy in general, and forbids the 
physician to use or to reveal his 
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patients’ secrets contrary to their 
reasonable wishes. The source of 
the obligation, however, is two- 
fold: commutative justice which 
determines the doctor’s duty to his 
individual patients; and legal jus- 
tice, which fixes his responsibility 
to the medical profession and to 
the public at large. 


No member of the medical pro- 
fession, when he functions as 
such, can possibly escape this re- 
sponsibility to the individual and 
to the common good. It is simply 
inseparable from his office as phy- 
sician, and made so by natural 
law. It is implicit in the tacit con- 
tract upon which he enters with 
his patient when he undertakes to 
act in the latter’s behalf, and 
would be so even independently 
of any humanly contrived code of 
ethics. While it is true that every 
medical code from the time of 
Hippocrates has recognized and 
sanctioned his rule of professional 
secrecy, the fundamental obliga- 
tion in no way depends upon hu- 
man legislation. We do well to 
reaffirm and specify it by positive 
precept, just as the Church has 
often declared other duties of nat- 
ural law. But in the last analysis 
we must face the fact that the 
medical secret is sacred not by 
mere convention or arbitrary 
agreement among honorable men, 
but by virtue of that universal and 
immutable law of which none less 
than God is the author. ® 


3 Ror further clarification of the distinc- 
tion to be made between medical ethics 
in the strict and in the broad sense, see 
Fr. Kelly's comments on the Interna- 
tional Code of Medical Ethics, p. 55 of 
this issue of LINACRE QUARTERLY. 
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A LIMITED OBLIGATION 

On the basis of this concept of 
medical secrecy, the obligation it 
entails is to some extent limited 
and not absolute, and may be ex- 
pressed in such terms as these: 
the physician is obliged to protect 
his patient's secret as long as the 
patient retains the right to secrecy 
and remains reasonably unwilling 
that its content be divulged, or as 
long as the common good, even 
independently of the patient's 
right, requires that secrecy be ob- 
served, 

This principle affirms the right 
of both patient and society to re- 
quire secrecy of doctors. And, 
with the consistency of logic itself, 
it also implies that if neither the 
patient's right nor the common 
good should demand secrecy in a 
given instance, the obligation in 
that particular case is simply non- 
existent. Perhaps the easiest way 
to explain the exceptions implicit 
in the general rule would be to 
consider some of the situations in 
which revelation of a medical se- 
cret could be regarded as com- 
patible with both the patient's 
rights and the good of society. 


1) Consent of the Patient 
a) Explicit Consent 

To begin with the most obvious, 
it is clear that the patient himself, 
as proprietor of his own secret, 
may authorize its disclosure to 
whomsoever he pleases. Though 
still in possession of his right to 
secrecy, he may simply prefer not 
to exercise it absolutely but to ad- 
mit certain others to a share in his 
knowledge. In the event of ex- 
plicit authorization of this sort, it 
is hardly necessary to state that 
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no injustice to the patient is done 
by revealing the information in 
question, provided that only as 
much is divulged as has been au- 
thorized and only to the parties 
designated. The patient's request, 
for example, that the doctor re- 
lease to an insurance company 
whatever part of his medical rec- 
ord be necessary for adjustment 
of claims, limits both the recipient 
of the information and the amount 
to be divulged. 


Does the common good make 
any demands of the doctor in 
cases of this kind? It does, at 
least to the extent of requiring 
caution lest a wrong impression 
be given when divulging informa- 
tion even with the consent of the 
patient. Especially when dealing 
with laymen, a doctor would be 
wise to let the fact of authoriza- 
tion be known to those to whom 
he must disclose his patient’s se- 
crets. Otherwise there can be 
danger of creating suspicion that 
medical confidences are being vio- 
lated, even when actually they 
are not, with resultant discredit 
to the individual doctor and to the 
profession itself. . 

(For much the same reason, in-— 
cidentally, doctors should avoid if — 
possible discussing even the non-— 
secret affairs of their patients, i.e., 
facts about them which may be 
common knowledge, but which a_ 
physician might also know in a 
professional capacity. Everyone in — 
the neighborhood may know, for 
instance, about the birth of an il- 
legitimate child. But to have that 
knowledge confirmed by the at- 
tending obstetrician would not be 
the sort of conduct which does 
credit to the medical profession.) 
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b) Presumed Consent 


It cannot be denied that cir- 
cumstances can arise in which the 
patient's willingness to admit cer- 
tain others to his secrets may be 
legitimately presumed. If for any 
reason it is impossible to contact 
the patient in circumstances which 
seem to demand some disclosure 
of professional knowledge, and if 
it can be prudently judged that 
authorization would be readily 
granted if the request could be 
made, then presumption of con- 
sent could be in order. Certainly, 
for example, no doctor would hes- 
itate to call medical consultants 
into a case in which an unknown 
patient is unconscious and consul- 
tation advisable. And because it 
is only reasonable to suppose that 
patients are concerned for their 
spiritual welfare, it is also a safe 
presumption that they are not un- 
willing that the chaplain be sup- 
plied with whatever information 
may be necessary to his proper 
function in their regard. 


Perhaps a practical test for the 
validity of such a presumption 
would be some such question as 
this: is disclosure of this informa- 
tion so obviously to the patient's 
benefit that he would readily au- 
thorize it if he were able? But 
unless that question can be an-~- 
swered with prudent assurance in 
the affirmative, presumption of 
consent in this matter can be risky 
business and should be restricted 
to that absolute minimum which 
only real necessity requires. 


2) Cessation of the 
Patient's Right 
When we speak in terms of the 
right to complete secrecy, we im- 
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ply that one is justified in exclud- 
ing all others from any share in 
the knowledge he claims as secret. 
Now it can happen that others 
besides the patient can acquire le- 
gitimate title to the knowledge 
which comprises the medical se- 
cret, and can justly demand that 
they be allowed their rightful 
share in that knowledge. Or it 
can happen that some higher 
moral duty of the patient towards 
himself may require at least par- 
tial revelation of his secret. If 
either possibility should eventu- 
ate (and how it might eventuate 
will be illustrated shortly), it is 
clear that no injustice is done the 
patient if a secret, which in con- 
science he should share with 
others, is actually communicated 
to those legitimate claimants. That 
is why the doctor's obligation was 
conditioned previously with the 
proviso, “as long as the patient 
retains his right to secrecy.” 
However, even though there 
may be others to whom a medical 
secret should be divulged, it does 
not immediately follow that the 
physician should be the one to 
make the disclosure. Society and 
his profession also have further 
claims on his silence. For unless 
we restrict to the barest possible 
minimum even those disclosures 
which do no violence to the rights 
of individual patients, inevitably 
there will result a damaging loss 
of public confidence in and respect 
for the essential inviolability of 
professional trust. Primarily for 
that reason, the common good will 
usually require that the doctor 
maintain secrecy even after the 
patient's strict right may have 
lapsed. And that is the reason, 
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too, for including within our gen- 
eral principle the phrase, ‘as long 
as the common good, even inde-~ 
pendently of the patient's right, 
requires that secrecy be ob- 
served.’ Translated into medical 
terminology, it means that dis- 
closure of professional knowledge 
should be for the doctor a pro- 
cedure of last resort. 


But to return to cases, what 
circumstances could deprive the 
patient of his personal right to 
complete secrecy? The generic an- 
swer is ‘‘conflict’’; more specifically, 
conflict either with a higher obli- 
gation on his own part or with a 
predominant right on the part of 
others. The following break-down 
of possibilities perhaps will serve 
to illustrate the type of limitation 
which must be put on the patient's 
right to complete secrecy. 


a) Conflicting Obligation 
of the Patient 

There are times when a pa- 
tient’s refusal to allow medical se- 
crets to be divulged to certain 
others will do him more harm than 
good, and when insistence on se- 
crecy may appear to conflict with 
more important rights and obliga- 
tions of his own. It may happen, 
for example, that if a needy pa- 
tient would only inform a wealthy 
relative of his need of some ex- 
pensive treatment, death might be 
averted. Still the patient refuses 
to reveal his plight, and the doc- 
tor may wonder whether for the 
stubborn one’s own good he him- 
self should contact the relative in 
question. 


‘As long as the patient retains 
his right to secrecy, the doctor 
must respect that right.” And 
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from the sole fact that his secret 
will do him more physical harm 
than good, it does not necessarily 
follow that the right of secrecy 
lapses. Only if the harm which 
would result is one which he is 
obliged to avert even at some sac- 
rifice of secrecy, will his right to 
that degree of privacy be nullified. 
What appears to be, according to 
human standards, ‘‘the sensible 
thing to do” is not always of ob- 
ligation. 

But take for example the fallen- 
away Catholic who is in serious 
danger of death from some ail- 
ment not apparent to the unpro- 
fessional eye and who has falsi- 
fied his religion upon admission to 
the hospital. He forbids the doc- 
tor to inform the Catholic chap- 
lain either of his physical condi- 
tion or of his religious status. 
Clearly this insistence on the right 
to secrecy is unfounded, since it 
is in direct conflict with the pa- 
tient’s higher right and obligation 
to save his soul. Actually he does 
not possess the right to that de- 
gree of secrecy, if the revelation 
of those two facts represents his 
only practical chance for salvation. 
Certainly in this extreme case no 
right of the patient is violated if 
this professional knowledge is 
made available to the chaplain; 


and, if it is not likely that the lat-_ 


ter will acquire the information 
elsewhere, the doctor would be 
justified in supplying it. 

Perhaps the example is so 
strained as to appear worthless. 
The choice was deliberate because 
of a personal conviction that in a 
conflict of this kind it is seldom 
easy to decide with certainty that 
the right to secrecy must yield. 
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Even more seldom would it be the 
prerogative of the doctor to solve 
such doubts contrary to the pa- 
tient’s own decision. The case cited 
above is, I think, clearly one on 
which right to secrecy must yield; 
but it is one of comparatively few. 


b) Conflicting Rights of the 
Doctor 

Even in the face of his obligation 
to respect the medical secret as 
being the property of another, the 
physician himself possesses certain 
inviolable rights to reputation and 
to the pursuit of his material and 
spiritual welfare. To what extent 
must he sacrifice any of these 
rights in order to protect a medical 
secret? Or is he justified in pro- 
tecting his own legitimate interests 
even at the cost, if necessary, of 
revealing certain professional 
knowledge? 


In at least one such contingency, 
it is clear that it is the patient's 
right which yields and the doctor's 
which prevails. The case is one in 
which the medical secret is abused 
by being deliberately employed as 
a weapon of unjust aggression 
against the doctor himself. Instead 
of employing his doctor's silence 
as a means of protecting his own 
legitimate interests (the only pur- 
pose for which the right to secrecy 
is granted him), the patient now 
threatens to make use of that si- 
lence in an unjust invasion of the 
physician's rights. 

Suppose, for example, that a pa- 
tient were maliciously to bring un- 
warranted suit for malpractice 
against an innocent physician. The 
latter’s only defense, we can fur- 
ther suppose, against financial loss 
and defamation of character is the 
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testimony of his medical records of 
the case. According to the prin- 
ciple of legitimate self-defense 
against unjust aggression, the 
plaintiff has sacrificed his right to 
secrecy by making it an instrument 
of injustice, and the doctor may, 
in proportion to the gravity of the 
danger which threatens him, make 
whatever use of professional 
knowledge may be truly necessary 
to defend himself. 


Legally the case is more simply 
solved. Unless I am mistaken, no 
plaintiff would be allowed to insti- 
gate such a suit unless he waived 
the right to secrecy in what consti- 
tutes pertinent evidence. Thus the 
solution is again based on consent 
of the patient. But the moral justi- 
fication of such a legal ruling can 
be found in this principle of the 
right to defend oneself against un- 
just attack. 


Theoretically it may also happen 
that through no fault of the patient 
the medical secret becomes a seri- 
ous threat to the doctor. The 
classic example is that of a doctor 
who is himself accused of a crime 
which from professional knowledge 
he knows was committed by his 
patient. The latter, according to 
the further supposition, is in no 
way responsible for suspicion hav- 
ing fallen on the innocent doctor, 
and hence cannot be classified as 
an unjust aggressor in his regard. 


Such a contingency, though pos- 
sible, does not seem to be a highly 
practical probability. Perhaps, 
however, a case in point is created 
by the failure of our common law 
to recognize in court the privileged 
nature of the medical secret. Sup- 
pose, for example, that a civil court 
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should subpoena a physician to 
testify from his records against a 
criminal abortionist. Say what we 
may about the defectiveness of a 
civil law which creates such dilem- 
mas, the fact remains that, justly 
or unjustly, the doctor could be 
prosecuted in many of our states 
and severely penalized for refusal 
so to testify. Must he in conscience 
submit to such a penalty rather 
than reveal professional knowl- 
edge? 

On condition that the danger 
threatening him can be appraised 
as truly serious, and that the doc- 
tor can avoid it in no other practi- 
cal way, his testimony from the 
medical record would be morally 
permissible. He should have the 
court record show that he considers 
his knowledge privileged; and he 
should conceal, if possible, the 
identity of the patient. Beyond that 
point he is not obliged to go. The 
reasons in order are these: 1) the 
doctor-patient contract cannot be 
said to be undertaken with intent 
to bind even with serious harm to 
the physician, and hence does not 
certainly oblige from justice at that 
cost to him; 2) charity does not 
require that one protect another at 
the serious risk of equivalently the 
same harm to self; 3) since in the 
circumstances it should be clear to 
all that the doctor testifies only 
under protest and because of the 
alleged requirements of the com- 
mon good, neither his own reputa- 
tion nor that of the profession 
should reasonably suffer in public 
estimation. 

The solution is not an ideal one, 
chiefly because the anomaly of our 
civil law makes ideal solution im- 
possible. But perhaps it may pro- 


70 


vide some measure of assurance 
for doctors who must face the di- 
lemma. 


c) Conflicting Rights of Others 

We have said that a doctor is 
sometimes justified (at the sacri- 
fice of secrecy, if necessary) in 
protecting himself against a pa- 
tient’s misuse of the secret as a 
weapon of unjust aggression. So, 
too, he may at times protect other 
individuals or society as such in 
the same way. What we may le- 
gitimately do for ourselves in this 
regard we may in charity do for 
others. 


The traditional example cited in 
this connection is that of the pa- 
tient with a contagious and not 
readily curable disease who is con- 
templating marriage and who re- 
fuses to inform his fiancée of his 
physical condition. Clearly the pa- 
tient is not justified in concealing 
the fact from his wife-to-be, and 
his silence is a serious threat to 
her physical welfare. May the 
physician make the information 
available to her? 


He should first make all reason- 
able effort to persuade the patient 
either to postpone the marriage un- 
til cured or to inform his fiancée 
of his condition. Failing that, he 
would be justified in communicat- 
ing that professional knowledge to 
the one interested party, if there is 
no likelihood that she would ac- 
quire the information from some 
other source or otherwise be pro- 
tected from the danger which 
threatens her. ‘ 


d) Conflicting Rights of Society 


What can be said about the 
conflicting rights of other individ- 
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uals applies a fortiori to the rights 
of society. This conflict is well 
illustrated by one of the cases in- 
cluded in the survey referred to at 
the beginning of this discussion— 
that of the epileptic engineer. In 
refusing either to quit his work or 
to inform railway officials of his 
incapacity, this patient is using 
secrecy unjustly as a weapon 
against the public at large. The 
common good demands protection 
against his unjust aggression. If 
‘the only practical means of provid- 
ing that protection is revelation of 


professional knowledge, the doctor 


is within his moral rights in dis- 
closing the dangerous fact to the 


proper authority. On the very 


same principle we would justify 
without hesitation the reporting of 
contagious diseases to the extent 
necessary to insure proper quaran- 
tine. 


It is when the common good is 
seriously imperilled in this way 
that release from the obligation is 
least difficult, though still far from 
easy, to vindicate. The reason is 
that if the common good would 
suffer notably more from secrecy 
than it would from disclosure, so- 
ciety is considered as preferring 
the lesser evil and as thereby waiv- 
ing the claim which in legal justice 
it has to the preservation of secre- 
cy. In all other cases, however, 
that perennial claim of the common 
good argues more strongly against 
any disclosure of professional 
knowledge. 


RIGHT VS. OBLIGATION 
Besides the problem of the right 
to divulge medical secrets, mora- 
lists also consider the question of 
obligation at times to make such a 
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disclosure. I have deliberately re- 
stricted this discussion to the ques- 
tion of right and have avoided all 
reference to any obligation. My 
reason for doing so is not a con- 
tention that obligation in these 
cases can never be verified. Rather 
it is a conviction that very rarely 
in medical practice will a doctor 
encounter a situation in which, be- 
yond shadow of all legitimate 
doubt, he must under pain of sin 
reveal professional knowledge. 
And until all reasonable doubt to 
the contrary is dispelled, no one is 
justified in insisting that a medical 
secret must be revealed. Moral per- 
missibility (“‘may do’’) is consist- 
ent with legitimate differences of 
theological opinion; but moral ob- 
ligation (“must do’) is not. In 
this particular matter there are too 
many imponderables to make it 
frequently possible in practice to 
exclude all legitimate doubt. There- 
fore, in what is meant to be a pre- 
dominantly practical discussion, I 
prefer to transmit the question of 
obligation as it affects disclosures. 
If doctors ever should encounter a 
case in which they feel conscience- 
bound and yet reluctant to reveal 
a medical secret, they would do 
well to propose their problem to a 
competent theologian and be 
guided by his considered opinion. 

The basic reason behind this 
caution is again the fact that the 
common good is ultra-sensitive to 
any revelation of professional se- 
crets. Even legitimate disclosures 
have to be regretted to some ex- 
tent, because together with the 
good which they accomplish there 
is always the danger that the in- 
tegrity of the profession will suffer 
in public estimation. Unless the 
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good to be achieved is proportion- 
ate to concomitant harmful effects, 
and unless no other practical 
means is available to attain that 
necessary good, secrecy should 
be maintained. As difficult as it is 
to cite practical cases in which a 
doctor would be permitted to re- 
veal a medical secret, it is immeas- 
urably more difficult to prove in- 
stances in which he is certainly 
obliged to make such a revelation. 


THE SURVEY CASES 

On the basis of all that has pre- 
ceded, my own opinion on the two 
other cases proposed to the English 
and Welsh doctors would favor 
the physician's maintaining secrecy 
in both. The most to be achieved 
if the doctor reports the abortion- 
ist is the possible apprehension and 
prosecution of one criminal, but 
unfortunately not the extirpation 
of the criminal practice. And if 
conviction should depend primari- 
ly on the doctor's evidence, the 
chances of effecting even that re- 
sult are poor, since he can provide 
only hearsay evidence from a hos- 
tile witness. If the doctor identifies 
his patient in order that she be 
forced to testify, he is violating her 
right to reputation, which is still 
extant despite her moral guilt in 
procuring abortion. It seems to me 
that too little good and too much 
harm would actually result from 
revelation in this case, and that the 
doctor is still obliged to secrecy. 


In the insurance case,‘ the pa- 


4 As proposed to the British physicians, 
the case presents the State as the in- 
suring agent. In order to make the 
problem more practical for American 
doctors, I am assuming a situation more 
common in this country and supposing 
a case in which private industry makes 
its own provisions for employee acci- 
dent insurance. 
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tient is clearly making an unjust 
claim under the terms of his policy. 
But the company has or had at its 
disposal, and apparently failed to 
use, a very ordinary and acceptable 
means of protecting itself against 
such an eventuality, viz., medical 
examination by its own physician 
prior to issuing the policy. The 
patient’s personal physician has no 
obligation to the insurance com- 
pany in these circumstances. If by 
his silence an injustice is made 
possible, it is one which, as far as 
the doctor is concerned, he permits 
because of a higher necessity and 
does not directly intend. And that 
injustice which is allowed does not 
seem comparable in significance to 
the harm which would be inflicted 
on the whole profession and on the 
common good if this type of reve- 
lation were generally permitted. 


SUMMARY AND CONCLUSION 


Natural law obliges the doctor 
to silence with regard to the secrets 
in which he shares by virtue of his 
professional calling. This grave 
obligation derives from both com- 
mutative justice (which determines © 
the rights of individual patients) 
and from legal justice (which 
specifies the right which society 
exercises over the silence of doc- 
tors). Because the rights of pa-— 
tients in this regard are not un- 
limited, and because the common 
good can at times be adequately — 
served only by some disclosure of 
the medical secret, the natural law 
obligation of medical secrecy is not 
absolute and does admit of legiti- 
mate exception. By the very nature 
of things, these exceptions should 
in the practical order be most rare, 


LINACRE QUARTERLY 


and require most careful consid- 
eration in each individual case. 

It was in reference to an even 
more sacred secrecy (one which 
admits of no conceivable excep- 
tion) that St. Augustine had this 
to say: “I know less about the 
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things which I hear in confession 
than I know of those things about 
which I know nothing.” If not the 
same rule, then one quite similar 
should characterize the doctor’s 
habitual attitude towards the medi- 
cal secret. 


Catholic hospitals and allied agencies in the United States and Canada 


now total 1,501 representing an increase of some 200 per cent in forty years, 
with a total of 214,015 beds and 29,015 bassinets. 


At the present time, there are 1,141 


Catholic hospitals. and allied 


agencies in the United States with 147,577 beds and 23,121 bassinets; while 
Canada boasts 360 such institutions with 66,018 beds and 5,894 bassinets. 


The total number of patients cared for during 1954 in U.S. hospitals 


is reported as 8,093,669 and an estimated number in Canadian institutions 
of 2,250,000. The total of 10,343,608 includes in and out patients. 


Hospital Progress—1|955 Directory 
(Official Journal of The Catholic Hospital Association) 
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Book Review 


Wau Jakes +¢ Drink 


By John C. Ford, S.J. 


Review by 


Nelson J. Bradley, M.D. 


Superintendent, Willmar State Hospital 
Willmar, Minnesota 


This is an unusual book. It is 
easily read in one evening. With 
so large a share of our population 
drinking alcohol, the first portion 
of the book on ‘Facts about Ethyl 
Alcohol” is, at first, deceiving. It 
is very simply stated, and it is only 
when you have finished this chap- 
ter that you realize how little ac- 
curate factual material concerning 
alcohol is available. The author 
must have felt, as anyone in the 
field of alcoholism feels, that to 
understand any of the complexities 
of the problems one must first have 
an accurate working knowledge of 
the substance itself. I feel the 
reader of this book will continue to 
use it as a reference. 


The second portion of the book 
attempts to stimulate your thinking 
through the problem of whether or 
not one should drink alcohol, at all 
or excessively. This portion is 
written in simple language, so 
there is no excuse for not reading, 
thinking, and applying at the same 
time. This chapter does not at- 
tempt to answer your questions; it 
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is more an exercise, and I think the 
same can be said for the last por- 
tion of the book dealing with the 
more specific problem of alcohol- 
ism and the alcoholic. 


This book is significant in that it 
is part of a trend. The three great 
forces that have concerned them- 
selves with the alcohol problem 
throughout its history — medical 
sciences, legal authorities, and our 
spiritual leaders — have found it 
necessary during the last twenty 
years to re-evaluate their attitudes © 
about alcohol. Medical sciences © 
have contributed a great deal to 
the study of the problem, but al- 
most nothing of value in the treat- 
ment of the problem. They have 
had to inventory their own ap- 
proach, since it has been indubit- 
ably proven that an alcoholic can 
recover. Formal religion has, of 
course, been extremely interested 
in the new alcohol movement, be- 
cause spiritual values have played 
so much™a part in this new hope 
for the alcoholic. Formal behavior 
psychologists will have to inquire as 
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to whether their formal approach 
precludes the development of spir- 
itual insight. The effectiveness of 
legal punishment grows increasing- 
ly pessimistic when we begin to 
realize that possibly the alcoholic 
is a man with too much conscience. 


This book by Father Ford is an 
extremely pertinent and significant 
one, not only as a source of a 
great deal of interesting and accu- 
rate information about alcohol but 
as a stimulation for a very thor- 
ough inventory of the reader's 
moral investment in the drinking 
of alcohol, in the alcoholic, and 
the problem of alcoholism. 


Man Takes A DRINK 


published by 
P. J. Kenedy & Sons 
12 Barclay Street 
New York 8, New York 
Feb. 1955, $2.50 


* NG * 


Another new book reaches 
the Editor's desk... 

“Modern scientific psychology is 
beginning to rediscover the mental 
hygiene value of traditional Chris- 
tianity, says Rev. James E. Royce, 
S.J., Ph.D., in his book Personality 
and Mental Health. 

One section in the book treats 
the relations of religion, including 
the use of the Confessional, to 
mental health and the work of the 
psychiatrist. Dr. Royce points out 
that each has different roles, but 
they are complementary, not an- 
tagonistic. He also exposes the 
contemporary confusion between 
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“normal” and ‘“‘average’’ which 
“stems from false values and mud- 
dled thinking,” he says. ‘‘Scientific 
accuracy demands that we sharpen 
our use of such terms,’ the psy- 
chologist declares, ‘‘or logically we 
would call the star athlete or leader 
abnormal because they are not 
average. What is really dangerous 
about this confusion is that people 
lower their standards and lose their 
precious individuality because they 
think that to be normal they must 
be average.” 


The old mind-body controversy 
is also given a different twist by 
the assertion that both sides are 
wrong. The answer does not lie in 
a choice between the two, accord- 
ing to this author, because man is 
one being; the ailments are simply 
human. 


The book, off the press in Feb- 
ruary of this year, is published by 
the Bruce Company, Milwaukee, 
Wisconsin (pp 350, $3.50). It was 
originally writen for students of 
education, nursing, social work, 
and psychology at Seattle Univer- 
sity. The author is a member of 
the American Psychological Asso- 
ciation and a charter member of 
the American Catholic Psycholog- 
ical Association. Dr. Royce re- 
ceived his doctor’s degree from 
Loyola University in Chicago, and 
also studied under Thomas Verner 
Moore and Rudolf Allers in 
Washington, D.C. He is on the 
book reviewing staff of several na- 
tional periodicals. 
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Federation Executive Board Meeting Scheduled 


The Executive Board of the Federation of Catholic 
Physicians’ Guilds will meet June 8, 1955, 9:30 a.m., 
at Hotel Dennis, Atlantic City, New Jersey. 


The Officers of the Federation and one delegate 
from each active constituent Guild constituting the 
Board will conduct business. 


Election of Officers at this meeting. 
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Annual Meeting of Catholic Physicians 


The annual meeting for Catholic physicians will be 
held Wednesday, June 8, 1955. The occasion is spon- 
sored by The Federation of Catholic Physicians’ Guilds 
but not necessarily limited to membership. All Catholic 
doctors are cordially invited to attend. 


The place— Hotel Dennis, Atlantic City, N. J. 
The time—12:30 p.m.—Luncheon 


Guest speaker at the luncheon will be Dr. Charles A. 
Hufnagle, director of experimental surgery at George- 
town University Medical Center. Dr. Hufnagle has 
achieved world fame for performing the first insertion 
of a plastic valve in a human heart, and was the first 
surgeon to substitute animal arteries for diseased human 
arteries in living persons. 


- 


Mail your reservation to 1438 So. Grand Blvd., St. 
Louis, 4, Missouri. Luncheon ticket, $4.50. 
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